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The report, by the Center for American 

Progress, points out a key fact that’s been 
mostly missing from the debate: The hope of 
getting seniors who lose Medicare insured 
through Obamacare could be seriously com-
promised by the Supreme Court decision al-
lowing states to opt out of the Medicaid ex-
pansion. This would inflate the number of 
seniors who could be left without insurance, 
because many would fall into the category of 
lower-income senior that would be expected 
to gain access to Medicaid through its expan-
sion. (Jonathan Cohn has written about this 
extensively.) 

Here’s how CAP reached its conclusion. 
The nonpartisan Congressional Budget Office 
recently concluded that a rise in the eligi-
bility age could mean as many as 270,000 sen-
iors are left uninsured in 2021. But that’s as-
suming Obamacare is fully implemented in 
all states. The CAP report points out that 10 
states have publicly declared they will opt 
out of the Medicaid expansion, and more are 
undecided. 

The CAP study then totaled up how many 
seniors below the poverty line live in states 
that may opt out of the Medicaid expansion, 
using 2011 data. The total: Over 164,000. This 
table shows how many of these seniors live 
in each of these states: 

Add these to the aforementioned 270,000 
seniors, and you get a total of approximately 
435,000 seniors who could be left without in-
surance annually by 2021. And this is a con-
servative estimate—it’s based on 2011 data, 
and the population of seniors will grow sig-
nificantly over the next decade. 

Now, it’s very possible that many of these 
states will ultimately drop their bluster and 
implement the Medicare expansion. But Re-
publican state lawmakers are also stalling in 
setting up the exchanges and resisting the 
law in other ways. With Obamacare imple-
mentation up in the air, it may be too risky 
to raise the eligibility age and hope 
Obamacare can pick up the slack. 

‘‘With opponents of the health care law 
still working to block it at every turn, many 
more seniors would become uninsured be-
cause they would have nowhere else to 
turn,’’ CAP’s president, Neera Tanden, tells 
me. ‘‘As a result this misguided proposal 
would undermine the promise of affordable 
health care for all.’’ 

On top of this, the report finds, raising the 
eligibility age could also undermine a key 
goal of Obamacare by inflating medical costs 
and health care spending, for a range of rea-
sons: Cost shifting, tampering with the 
health and age levels in insurance pools, and 
an increased reliance on private insurance, 
which isn’t as good as Medicare at control-
ling costs. 

In my view, the speculation that Dems will 
ultimately agree to raising the eligibility 
age has been a bit overheated—it’s not clear 
this is definitely on the table. But it’s cer-
tainly possible. After all, some on the right 
seem determined not to accept any entitle-
ment reform as ‘‘real’’ unless vulnerable 
beneficiaries are harmed, and Obama and 
many Dems prefer a deal to going over the 
cliff. So anyone who doesn’t want to see this 
happen should be making noise about it 
right about now. And there are a range of al-
ternative ways to cut Medicare spending 
without harming beneficiaries. 

I’ll bring you a link to the report when it’s 
available. 

Mr. SANDERS. I yield the floor. 
The PRESIDING OFFICER (Mrs. 

SHAHEEN). The Senator from Vermont. 
Mr. LEAHY. Madam President, I ap-

plaud my colleague from Vermont for 
what he has said. I think he expresses 
the feelings of so many Vermonters 
across the political spectrum, so I 
thank him for doing that. 

EXECUTIVE SESSION 

NOMINATION OF JOHN E. 
DOWDELL TO BE UNITED 
STATES DISTRICT JUDGE FOR 
THE NORTHERN DISTRICT OF 
OKLAHOMA 

NOMINATION OF JESUS G. BERNAL 
TO BE UNITED STATES DISTRICT 
JUDGE FOR THE CENTRAL DIS-
TRICT OF CALIFORNIA 

The PRESIDING OFFICER. Under 
the previous order, the Senate will pro-
ceed to executive session to consider 
the following nominations, which the 
clerk will report. 

The bill clerk read the nominations 
of John E. Dowdell, of Oklahoma, to be 
United States District Judge for the 
Northern District of Oklahoma, and 
Jesus G. Bernal, of California, to be 
United States District Judge for the 
Central District of California. 

The PRESIDING OFFICER. There 
will now be 30 minutes of debate equal-
ly divided in the usual form. 

The Senator from Vermont. 
Mr. LEAHY. Madam President, I 

want to begin by recognizing a signifi-
cant achievement by the senior Sen-
ator from Iowa, our ranking Repub-
lican on the Judiciary Committee. 
Today Senator GRASSLEY has served 
for 31 years, 11 months, and 6 days as a 
member of our Committee. His tenure 
now exceeds that of our friend, former 
chairman, longtime member, and cur-
rent Vice President, JOE BIDEN. Sen-
ator GRASSLEY is now the sixth long-
est-serving member in the history of 
the Senate Judiciary Committee. Sen-
ator GRASSLEY and I know how the 
Committee should operate in its best 
traditions. I will continue to work with 
him to achieve all we can for the Amer-
ican people. 

Today, the Senate will finally be al-
lowed to vote on the nominations of 
Jesus Bernal to fill a judicial emer-
gency vacancy on the U.S. District 
Court for the Central District of Cali-
fornia and John Dowdell to fill a va-
cancy on the U.S. District Court for 
the Northern District of Oklahoma. 
Both of these nominees were voted out 
of the Judiciary Committee by voice 
vote before the August recess and 
should have been confirmed months 
ago. These confirmations today will 
demonstrate that there was no good 
reason for the delay—just more par-
tisan delay for delay’s sake. This un-
necessary obstruction is particularly 
egregious in connection with Jesus 
Bernal’s nomination because it perpet-
uated a judicial emergency vacancy 
since the middle of July for no good 
reason and to the detriment of the peo-
ple of Los Angeles and the Central Dis-
trict of California. 

Also disconcerting is the Senate Re-
publicans’ continuing filibuster against 
another Oklahoma nominee. Although 
he had had the support of his two Re-
publican home State Senators, Senate 

Republicans filibustered in July the 
nomination of Robert Bacharach of 
Oklahoma to a judgeship on the Tenth 
Circuit. Senate Republicans continue 
to object to voting on this nomination 
and are apparently intent on stopping 
his confirmation for the remainder of 
the year. This, despite the reassuring 
comments made by Republican Sen-
ators when they joined the filibuster in 
September and excused their participa-
tion by saying that after the election 
he would receive Senate action. With 
the American people’s reelection of 
President Obama there is no good pur-
pose to be served by this further delay. 
But Robert Bacharach and nearly a 
dozen judicial nominees, who could be 
confirmed and who would fill four cir-
cuit court vacancies and five addi-
tional judicial emergency vacancies, 
are being forced to wait until next 
year—or perhaps forever—by the Sen-
ate Republican leadership. Among 
those nominations is that of William 
Orrick III to fill another judicial emer-
gency vacancy in the Northern District 
of California and that of Brian Davis to 
fill a judicial emergency vacancy in 
the Middle District of Florida. 

A perceptive and long-time observer 
of these matters is Professor Carl 
Tobias. I ask that a copy of his recent 
article entitled ‘‘Obama, Senate Must 
Fill Judicial Vacancies’’ from The 
Miami Herald be included in the 
RECORD at the conclusion of my re-
marks. 

(See exhibit 1.) 
Mr. LEAHY. He recently wrote how 

these vacancies on our Federal trial 
courts ‘‘erode speedy, economical and 
fair case resolution.’’ He correctly 
points out that this President, unlike 
his predecessor, ‘‘assiduously’’ consults 
with home State Senators from both 
parties. Senate Republicans nonethe-
less stall confirmations virtually 
across the board. For example, they are 
filibustering the Bacharach nomina-
tion from Oklahoma and the Kayatta 
nomination from Maine, despite the 
support of Republican home state Sen-
ators. 

Professor Tobias observes that the 
judicial nominees of President Obama 
are ‘‘noncontroversial . . . of balanced 
temperament, who are intelligent, eth-
ical, industrious, independent and di-
verse vis a vis ethnicity, gender and 
ideology.’’ None of these characteris-
tics or their outstanding qualifications 
matter to Senate Republicans intent 
on obstruction. The explanations that 
Republicans offer for their unprece-
dented stalling of nominees with bipar-
tisan support, indicate that Repub-
licans are fixated on a warped sense of 
partisan payback. They recognize none 
of the distinctions with the cir-
cumstances in 2004 when President 
Bush was seeking to pack the Federal 
courts with conservative activist 
ideologues and Senate Republicans ran 
roughshod over Senate practices and 
traditions. They ignore the history 
since 2004, the resolution of the im-
passe by recognition of a standard lim-
iting filibusters only to situations of 
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‘‘exceptional circumstances,’’ or the 
marked difference in the role they have 
been accorded by President Obama and 
me in connection with his judicial 
nominations from their home States. 

After this vote, the Senate remains 
backlogged with 18 judicial nomina-
tions reported by the Judiciary Com-
mittee, including 13 nominations from 
before the August recess. They should 
be confirmed before the Senate ad-
journs for the year. If the Senate were 
allowed to act in the best interests of 
the American people, it would vote to 
confirm these nominees and reduce the 
judicial vacancies that are plaguing 
our Federal courts and that delay jus-
tice for the American people. Sadly, it 
appears that Senate Republicans will 
persist in the bad practices they have 
followed since President Obama was 
elected and insist on stalling nearly a 
dozen judicial nominees who could and 
should be confirmed before the Senate 
adjourns this month. 

By this point in President Bush’s 
first term we had reduced judicial va-
cancies to 28. In stark contrast, there 
are still close to 80 judicial vacancies 
today. If the Senate were allowed to 
confirm the 20 judicial nominations 
currently pending, we could take a sig-
nificant step forward by filling more 
than one-quarter of current vacancies 
and could reduce vacancies around the 
country below 60 for the first time 
since President Obama took office. 
Even that would be twice as many va-
cancies as existed toward the end of 
President Bush’s first term. 

That so many judicial nominations 
have been delayed by Senate Repub-
licans into this lameduck session need 
not prevent the Senate from doing 
what is right for the American people. 
Those who contend that it would be 
‘‘unprecedented’’ to confirm long- 
stalled nominations in this lameduck 
session are wrong. The fact is that 
from 1980 until this year, when a lame-
duck session followed a presidential 
election, every single judicial nominee 
reported with bipartisan Judiciary 
Committee support has been con-
firmed. That is the precedent that Sen-
ate Republicans are breaking. Accord-
ing to the nonpartisan Congressional 
Research Service, no consensus nomi-
nee reported prior to the August recess 
has ever been denied a vote—before 
now. That is something Senate Demo-
crats have not done in any lameduck 
session, whether after a presidential or 
midterm election. 

Senate Democrats allowed votes on 
20 of President George W. Bush’s judi-
cial nominees, including three circuit 
court nominees, in the lameduck ses-
sion after the elections in 2002. I re-
member I was the chairman of the Ju-
diciary Committee who moved forward 
with those votes, including one on a 
very controversial circuit court nomi-
nee. The Senate proceeded to confirm 
judicial nominees in lameduck sessions 
after the elections in 2004 and 2006. In 
2006 that included confirming another 
circuit court nominee. We proceeded to 

confirm 19 judicial nominees in the 
lameduck session after the elections in 
2010, including five circuit court nomi-
nees. 

That is our history and recent prece-
dent. Those who contend that judicial 
confirmation votes during lameduck 
sessions do not take place are wrong. I 
have urged the Senate Republican lead-
ership to reassess its damaging tactics, 
but apparently in vain. Their new 
precedent is bad for the Senate, the 
Federal courts and, most importantly, 
for the American people. 

Further, their partisan spin on the 
past does nothing to help fill long-
standing vacancies on our Federal 
courts, which are in dire need of addi-
tional assistance. Arguments about 
past Senate practice do not help the 
American people obtain justice. There 
are no good reasons to hold up the judi-
cial nominations currently being 
stalled on the Senate Executive Cal-
endar. A wrongheaded desire for par-
tisan payback for some imagined of-
fense from years ago is no good reason. 
A continuing effort to gum up the 
workings of the Senate and to delay 
Senate action on additional judicial 
nominees next year is no good reason. 

It is past time for votes on the four 
circuit nominees and the other 14 dis-
trict court nominees reported by the 
Senate Judiciary Committee. When we 
have consensus nominees before us who 
can fill judicial vacancies, especially 
judicial emergency vacancies, the Sen-
ate should be taking action on these 
nominations to help the American peo-
ple. Doing so is consistent with Senate 
precedent, and it is right. Let us do our 
jobs so that all Americans can have ac-
cess to justice. 

John Dowdell is nominated to serve 
on the U.S. District Court for the 
Northern District of Oklahoma. He is 
currently a shareholder and director at 
the Tulsa law firm of Norman 
Wohlgemuth Chandler & Dowdell, 
where he has worked for nearly 30 
years. After law school he served as a 
law clerk to Judge William J. Hollo-
way, Jr. on the United States Court of 
Appeals for the Tenth Circuit. His 
nomination was reported nearly unani-
mously by the Judiciary Committee 
last June. 

Jesus Bernal is nominated to fill a 
judicial emergency vacancy on the U.S. 
District Court for the Central District 
of California. Since 1996 he has served 
as a Deputy Federal Public Defender 
and is currently the Directing Attor-
ney in the Riverside Branch Office. 
After graduating from law school he 
served as a law clerk to Judge David V. 
Kenyon of the U.S. District Court for 
the Central District of California. His 
nomination was reported by voice vote 
by the Senate Judiciary Committee 
last July. 

Today, we are finally being allowed 
to vote on two consensus nominees who 
were stalled for months for no good 
reason. 

EXHIBIT 1 
[From the Miami Herald, Dec. 10, 2012] 
OBAMA, SENATE MUST FILL JUDICIAL 

VACANCIES 
(By Carl Tobias) 

Now that President Obama has been re-
elected and Democrats have retained a Sen-
ate majority, he must swiftly nominate, and 
the upper chamber expeditiously approve, ju-
dicial nominees, especially for the four Flor-
ida vacancies, so that the courts can deliver 
justice. 

On Thursday, senators confirmed 94–0 Cir-
cuit Judge Mark Walker for the Northern 
District of Florida. However, the Judiciary 
Committee delayed action on Circuit Judge 
Brian Davis for the Middle District three 
times until the June 21 meeting when the 
panel reported Davis 10–7. The committee 
also only held a September hearing for Mag-
istrate Judge Sherri Polster Chappell, whom 
President Barack Obama nominated to the 
Middle District in June and finally approved 
her on Thursday. 

Moreover, the bench experiences 64 vacan-
cies in the 679 district judgeships. These 
openings erode speedy, economical and fair 
case resolution. 

Observers criticized Obama for nominating 
too slowly in 2009, but he has since picked up 
the pace. The chief executive assiduously 
consulted Republican and Democratic sen-
ators from states where vacancies occurred 
before nominations. He has suggested non-
controversial nominees of balanced tempera-
ment, who are intelligent, ethical, indus-
trious, independent and diverse vis-à-vis eth-
nicity, gender and ideology. 

Senator Patrick Leahy, the Vermont Dem-
ocrat who chairs the Judiciary Committee, 
has rapidly set hearings and votes, sending 
nominees to the floor where many have lan-
guished. For instance, the Senate recessed 
September 22 without considering 19 excel-
lent nominees; most enjoyed strong com-
mittee votes. 

Republicans should cooperate better. The 
major problem has been the Senate floor. 
Sen. Mitch McConnell of Kentucky, the Re-
publican Minority Leader, has rarely agreed 
to ballots, invoking unanimous consent, 
which allows one senator to halt votes. Espe-
cially troubling has been Republican refusal 
to vote on qualified consensus nominees, in-
action that contravenes Senate custom. 
When senators have cast ballots, they over-
whelmingly confirmed most nominees. 

The 64 district vacancies are crucial. The 
Middle and Southern District each experi-
ence two. Obama has nominated 33 highly 
competent prospects nationwide. The Presi-
dent nominated Judge Davis and Judge 
Walker during February and Judge Chappell 
in June. Obama must quickly propose can-
didates for the 31 openings without nomi-
nees. Senators approved Judge Walker be-
cause he is well qualified. The chamber 
failed to consider the other similarly quali-
fied Florida nominee, Judge Davis, before 
recessing in September but must vote on him 
in the lame duck session that began Novem-
ber 13. The committee reported Judge Davis 
in June 10–7 with Senator Lindsey Graham, 
R–S.C., not voting. Senator John Cornyn, R– 
Texas, voted against. He ‘‘had a concern 
about some intemperate language that dates 
back to 1995 in what otherwise appears to be 
an unblemished record’’ and would ‘‘keep an 
open mind.’’ 

Judge Davis was held over thrice at the re-
quest of Senator Charles Grassley, R–Iowa, 
the ranking member, who appeared con-
cerned about Davis’ answers in the May 
hearing and to later written questions. On 
June 21, Grassley voiced concern about 
Davis’ perspectives respecting a few issues, 
particularly implicating race, and voted No. 
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Now that the committee has reported Judge 
Chappell, the Senate must quickly consider 
her, while the chamber should expeditiously 
process Circuit Judge William Thomas, 
whom Obama nominated for one Southern 
District vacancy November 14. 

The administration should keep closely 
conferring with Florida Senators Bill Nelson 
and Marco Rubio, who expressed strong sup-
port for Walker, Davis, Chappell and Thom-
as, and soon propose a fine nominee for the 
Southern District opening created November 
16 when Judge Patricia Seitz assumed senior 
status. The Senate, for its part, must speed-
ily process that nominee. 

The 64 vacancies undermine the delivery of 
justice. Accordingly, President Obama must 
swiftly nominate, and senators promptly ap-
prove, numerous excellent judges now that 
senators have reconvened for their lame 
duck session. 

Mrs. BOXER. Madam President, I am 
very excited and rise in strong support 
of Jesus Bernal’s nomination to be U.S. 
District Judge for the Central District 
of California. He is going to make an 
amazing judge. 

He is the oldest son of two humble 
factory workers, Gilberto and Martha, 
who aspired for their sons and daugh-
ters to attend college. 

As the daughter of a mom who never 
even graduated from high school be-
cause she had to go out and work to 
provide for her ailing dad, I can say 
that you know any parents who give up 
so much for their kids have the heart 
and you know their sons and daughters 
will have the heart and will make 
sure—whether they wind up here or 
teaching in a school or whatever their 
profession is, or being on the bench— 
they will work for justice for all. 

Gilberto and Martha would tell 
young Jesus and his siblings: ‘‘You 
study, we work.’’ Those are the kinds 
of parents he came from. Their aspira-
tions were realized. All five of their 
children attended college, and today, I 
believe, Mr. Bernal will be confirmed 
as a federal district court judge. What 
a country we live in. 

When confirmed, Mr. Bernal will be 
the only Latino district court judge 
serving the central district’s eastern 
division, which includes my home 
county of Riverside and San 
Bernardino County as well. What a tre-
mendous honor for his family. 

Mr. Bernal graduated from Yale with 
honors, and then Stanford Law School. 
After law school, he clerked for Judge 
David Kenyon on the same court to 
which he has been nominated. What an 
amazing thing: The clerk becomes the 
judge. 

He began his career as an associate 
at Heller Ehrman, where he worked on 
complex commercial litigation cases. 
In 1996, he joined the L.A. office of the 
federal public defender for the central 
district and represented indigent de-
fendants in federal court. 

In 2006, he became the directing at-
torney for the Riverside branch office 
where he supervises a team of attor-
neys, investigators, paralegals, and ad-
ministrative staff. He served on the 
board of directors for the Federal Bar 
Association, Inland Empire Chapter, 

since 2006, and he has dedicated time to 
working with at-risk youth. 

Confirming a judge to the central dis-
trict’s eastern division comes not a 
moment too soon. Riverside County 
has 23 percent of the central district’s 
population. But out of the 25 active 
judges, there is only 1 active judge sit-
ting in Riverside. The people of River-
side need another judge. I am proud it 
will be Jesus Bernal, a highly respected 
member of that community. 

I want to thank the Senate Judiciary 
Committee, for this amazing support. 
And I want to thank President Obama 
for moving this recommendation for-
ward. 

I also hope that before the Senate ad-
journs this year we approve four other 
California nominees who are awaiting 
confirmation: Fernando Olguin, Jon 
Tigar, Bill Orrick, and Troy Nunley. 
All are nominated to serve on courts 
that are considered judicial emer-
gencies. 

Mrs. FEINSTEIN. Madam President, 
I rise to express my strong support for 
the nomination of Jesus Bernal to be a 
U.S. District Judge for the Central Dis-
trict of California. 

Born in Mexico, Mr. Bernal is 49 
years old. He earned his Bachelor’s De-
gree cum laude from Yale University in 
1986 and his law degree from Stanford 
Law School in 1989. He became a U.S. 
citizen in 1987. 

Following law school, Mr. Bernal 
spent 2 years as a law clerk for the 
Honorable David V. Kenyon on the 
same court to which he is nominated 
today, the U.S. District Court for the 
Central District of California. 

Mr. Bernal began his career in pri-
vate practice, working as an associate 
at the law firm of Heller, Ehrman, 
White, & McAuliffe in Los Angeles 
from 1991 through 1996. Mr. Bernal 
practiced complex civil litigation, rep-
resenting corporate clients in business 
disputes. 

Since 1996, Mr. Bernal has worked as 
a Deputy Federal Public Defender in 
the Central District of California, 
where he has personally represented 
hundreds of indigent criminal defend-
ants and overseen hundreds of other 
representations. 

Mr. Bernal has appeared hundreds of 
times in court. He represents defend-
ants through each phase of their 
cases—in hearings and plea negotia-
tions, and at trial, sentencing, and on 
appeal. 

Since 2006, Mr. Bernal has been a 
leader in the Federal Public Defender’s 
Office, experience that will help him 
manage his courtroom. He is the Di-
recting Attorney of the Riverside 
Branch Office, a role in which Mr. 
Bernal supervises trial attorneys, in-
vestigators, and other personnel, in ad-
dition to carrying his own caseload. 

He also serves as chairman of the 
Ethics Committee for the Federal Pub-
lic Defender’s Office for the whole Cen-
tral District, which is the largest Fed-
eral Public Defender organization in 
the Nation. In this capacity, Mr. 

Bernal works to resolve ethical issues 
and to provide ethical guidance for the 
240 employees who work for the Fed-
eral Public Defender in the Central 
District. 

Mr. Bernal has over 20 years of legal 
practice, including 5 years in complex 
civil litigation and 15 years in Federal 
criminal defense. He also has extensive 
practical experience supervising other 
attorneys. In short, he is well-prepared 
to serve on the District Court. 

The seat Mr. Bernal will fill has been 
vacant since former District Judge Ste-
phen Larson stepped down from the 
bench in 2009. 

Judge Larson sat in the Eastern Divi-
sion of the Court, which hears cases in 
Riverside and covers the counties of 
San Bernardino and Riverside, the 11th 
and 12th most populated counties in 
the Nation. 

The Central District is very busy. It 
has a caseload that is nearly 30 percent 
above the national average, and the 
sixth-highest civil caseload in the Na-
tion. 

The Eastern Division of the Central 
District is even more critically over-
loaded. It has only a single district 
judge. Yet it encompasses 2,000 annual 
civil filings and 4.2 million people 
roughly the population of the entire 
commonwealth of Kentucky, which has 
nine active district judges and seven 
senior judges to handle its workload. 

In short, filling this particular seat is 
very important and will bring needed 
judicial resources to the Federal bench 
in Riverside. 

I also want to urge the confirmations 
of other judicial nominees from my 
home State. 

Including Mr. Bernal, 5 of the 15 dis-
trict court nominees on the Executive 
Calendar are from California. The 
other nominees are: 

Magistrate Judge Fernando Olguin, a 
nominee to the Central District whom I rec-
ommended to the President; 

Superior Court Judge Jon Tigar and Bill 
Orrick, nominees to the Northern District 
recommended by Senator BOXER; and 

Superior Court Judge Troy Nunley, a 
nominee to the Eastern District whom I rec-
ommended to the President. 

All four were approved by bipartisan 
votes in the Judiciary Committee, 
three of them by voice vote. 

Each of these districts is in a judicial 
emergency according to the Judicial 
Conference of the United States. 

The Central District’s caseload is 
over 30 percent above the national av-
erage. The Northern District’s caseload 
is over 20 percent above the national 
average. It now takes over 50 percent 
longer for a case to go to trial than it 
did a year ago in the Northern District, 
which hears some of our county’s most 
complex technology cases. 

The Eastern District is the most 
overworked district in the Nation by 
far. With over 1,100 weighted filings per 
judgeship, its caseload is over twice the 
national average. 

Simply put, my State more than any 
other urgently needs us to take prompt 
action on judicial nominees. 
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So, I urge my colleagues to support 

the nomination of Jesus Bernal, and to 
support confirming the four other dis-
tinguished California nominees pend-
ing on the Executive Calendar this 
year. 

Mr. LEAHY. Madam President, I ask 
unanimous consent to proceed as in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

THE FARM BILL 
Mr. LEAHY. Madam President, no 

matter what calendar one goes by, we 
are nearing the end of this Congress. 
We have only a few short weeks to end 
the stalemate and pass a farm bill. For 
months, House leaders have blocked a 
vote on a bipartisan farm bill. We 
passed in this body, across the political 
spectrum—Republicans and Democrats 
alike—a bill that saved tens of billions 
of dollars. However, the Republican 
leadership in the House of Representa-
tives will not allow it to come to a 
vote. Much is at stake—from rural 
communities to farmers who need the 
certainty that a farm bill extension 
would mean. I have said a lot of times 
on this floor that farming cannot be 
put on hold. We can’t tell a farmer: 
Well, hold those crops for a couple of 
months while we wait to see what we 
are doing. Don’t milk those cows for a 
few months until we figure out whether 
the Congress will get its act together 
on a farm bill. It doesn’t work that 
way. Farmers already cope with innu-
merable variables in running their 
businesses. The last thing they need is 
for Congress to needlessly compound 
the uncertainty through weeks of delay 
and obstruction. 

The Senate has passed a bipartisan 
bill under the leadership of the chair of 
our committee, Senator STABENOW. We 
passed a bipartisan bill that renews the 
charter for basic agriculture, nutrition, 
and conservation programs, while sav-
ing taxpayers $23 billion. What I have 
been told privately is that if the House 
leaders would permit a vote, this bill 
would pass in the House. Just as Re-
publicans and Democrats came to-
gether in this body, they would in the 
other body. Passing it would end this 
corrosive stalemate, while contrib-
uting billions of dollars to deficit re-
duction. Unfortunately, it appears the 
nutrition programs that help millions 
of our most vulnerable fellow Ameri-
cans are the latest excuse for pre-
venting a House vote to get the farm 
bill done. In this, the wealthiest, most 
powerful Nation on Earth, some are 
saying they will hold this up because 
we have hungry people who need the 
support our nutrition programs pro-
vide. 

With so many Americans still strug-
gling to put food on the table, it is not 
only regrettable, but more than that, 
it is inexcusable that some House Re-
publicans have turned to slashing cen-
tral nutrition help for struggling 
Americans as a means to prevent ac-
tion on the farm bill. Ensuring that 
these programs can continue to serve 

Vermonters and all Americans, espe-
cially those in need, is a key part of en-
acting a strong farm bill for this econ-
omy. It is a reality recognized by the 
Senate-passed farm bill. Unfortu-
nately, consideration of the farm bill is 
not the first time this Congress has 
been forced to debate legislation that 
will greatly reduce the ability of the 
neediest among us to put food on the 
table for their families. Bills and 
amendments have been proposed that 
would cut tens of billions of dollars 
from the food stamp program, elimi-
nating nutrition assistance for millions 
of Americans and denying hundreds of 
thousands of American children school 
meals. I am proud that time and again 
during this Congress the Senate has de-
feated such proposals. I will continue 
to help fight back against such at-
tacks. 

The bipartisan Senate-passed farm 
bill makes an investment in American 
agriculture that benefits our pro-
ducers, our dairy farmers, our rural 
communities, our Main Street busi-
nesses, our taxpayers, and our con-
sumers. Now it is being held hostage by 
House Republicans who are demanding 
Draconian cuts in food assistance pro-
grams just as we are coming out of the 
worst recession in generations. They 
are preventing final action on a bill 
that touches every community and 
millions of our fellow citizens across 
the Nation. It is ironic that during this 
holiday season, opponents of nutrition 
programs that help the poor are insist-
ing on making it drastically more dif-
ficult, or impossible, for these families 
and their children to simply eat. 

No Member of the Senate, no Member 
of the House of Representatives goes 
hungry except by choice. None of us do. 
We don’t know what that is like. We 
don’t go home and look at our children 
and say: We can’t feed you tonight; 
hold on for another day. I know you are 
hungry. I know you are crying. I know 
you can’t sleep. But we can’t feed you 
today. None of us face that. But I can 
tell my colleagues that there are peo-
ple in every single State we represent 
where that is their reality. 

Those advocating for these drastic 
cuts couldn’t have chosen a worse 
time. As winter approaches, 
Vermonters and others across the 
country are going to find the demands 
for paying for heat, electricity, and 
food a large strain on their family’s 
budget. All this is before we even take 
into account those areas where they 
are recovering from such terrible nat-
ural disasters and those communities 
who probably face disasters in the fu-
ture. I know there are Vermonters, as 
there are so many other Americans, 
who struggle every day to make ends 
meet and are forced to make tough de-
cisions about whether to pay for rent 
or heat or medications or food. We are 
talking about essentials. 

The Presiding Officer and I represent 
two of the most beautiful States in this 
country, but we also know that both 
our States can get very cold in the win-

tertime. When it is 5 and 10 below zero, 
heat is not a luxury and food shouldn’t 
be a luxury. When it is 5 below zero, 
the choice should not be, can we heat 
or can we eat? This in America? That 
is wrong. 

While the economy continues to re-
cover, and we hope it will, we still have 
many Americans who rely on basic as-
sistance to get by each month. Thank-
fully, the Supplemental Nutrition As-
sistance Program, or SNAP, has helped 
fill the gap. It offers the most com-
prehensive assistance available to the 
poorest Americans. 

No one can deny the effects of hunger 
on Americans, especially children. 
Children who live in food insecure 
homes are at a greater risk of develop-
mental delays, poor academic perform-
ance, nutrient deficiencies, obesity, 
and depression. Yet participation in 
food assistance programs turns these 
statistics on their head. Federal nutri-
tion programs have been shown to less-
en the risk that a child will develop 
health problems, and they are associ-
ated with decreases in the incidence of 
child abuse. Children from families 
who receive SNAP have higher achieve-
ment in math and reading. They have 
improved behavior, social interactions, 
and diet quality than children who go 
without this nutrition help. 

It is unfortunate that during this 
fall’s campaign, we saw candidates who 
were intent on spreading misconcep-
tions about a program that lifts mil-
lions of Americans above the poverty 
line each year. The contention that 
SNAP beneficiaries are largely out-of- 
work Americans is far from accurate. 
Two-thirds of the beneficiaries are 
children, the disabled, or the elderly 
who cannot be expected to work. The 
remaining participants are subjected to 
rigorous work requirements in order to 
receive continuing benefits. And while 
SNAP offers crucial support to a fam-
ily’s grocery expenses, the benefits far 
from cover all of a family’s food needs. 
With a benefit average of $1.25 per per-
son, per meal, it is understandable that 
families typically fall short on benefits 
by the middle of the month. 

Vermont has done a remarkable job 
at urging Vermonters to register for 
our SNAP program. We call it 
3Squares. But the unfortunate reality 
is that thousands of Vermonters con-
tinue to go without food they could re-
ceive. I hear from Vermont families 
who participate in 3Squares about the 
importance of Federal food assistance. 
Parents have told me they ignore their 
own hunger to ensure their kids are 
fed, but they don’t know how they can 
cope if benefits are cut further. Kathy, 
a mother from Barre, VT, where my fa-
ther was born, says her child has come 
to her crying, wondering whether they 
will have enough money for food. Oth-
ers have noted that expenses for neces-
sities, such as heating and rent, are 
fixed costs. When Three Squares bene-
fits run out, skipping breakfast or 
lunch is the only way to scrape by. 

Unfortunately, both the Senate bill 
and the committee-passed farm bill in 
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the House include cuts to the nutrition 
assistance. Nonetheless, the Senate bill 
takes a more sensible approach. Of the 
$23 billion in deficit reduction included 
in our bill, $4.5 billion comes from nu-
trition programs, nearly four times 
less than the House Agriculture Com-
mittee bill. I do not support the cuts in 
the Senate bill, and I supported an 
amendment during the Floor debate to 
restore this funding to SNAP, so that 
families across the country would not 
lose an average of $90 per month in 
benefits. But the cuts in the Senate bill 
represent a concession from our Chair, 
and ultimately the Senate farm bill 
passed the Senate on a bipartisan vote, 
including mine, as it always has. 

This concession is not enough for 
many House Republicans. The $16 bil-
lion reduction in nutrition programs 
they wish to see in a farm bill would 
devastate nutrition programs nation-
wide. Millions in every State in this 
country would be left without means to 
purchase food. These drastic reductions 
would result in the elimination of food 
assistance for an estimated 2 to 3 mil-
lion people, and 280,000 children would 
lose eligibility for free school meals. 
This is shameful. 

The budget choices we make in Con-
gress reflect who we are as Americans. 
The American people want budget deci-
sions that are fair and sensible. Ameri-
cans do not want their friends, neigh-
bors, or family members struggling to 
feed themselves or their children. Pro-
posed cuts to food assistance programs 
will mean more hungry families in 
America. I have spent nearly 38 years 
in the Senate fighting hunger and I 
will continue to oppose efforts in the 
farm bill to further roll back hunger 
assistance programs that help our 
neediest fellow Americans. In a nation 
that spends billions on wasted diet 
fads, I would like to see us spend some 
money to feed the hungry in the most 
powerful Nation on Earth. 

Madam President, I see my good 
friend from Oklahoma on the floor, and 
I know he wishes to speak on behalf of 
his nominee. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oklahoma. 
Mr. INHOFE. Madam President, first 

of all, let me thank the chairman of 
the Judiciary Committee for allowing 
me to say something about our vote 
that is coming up. 

Mr. Dowdell has been nominated to a 
vacancy on the U.S. District Court for 
the Northern District of Oklahoma, 
which sits in my hometown of Tulsa. In 
fact, he is a neighbor of mine in Tulsa. 

After graduating from the University 
of Tulsa’s College of Law, Mr. Dowdell 
began his legal career as a clerk to the 
chief judge of the Tenth Circuit Court 
of Appeals. Since 1983, Mr. Dowdell has 
accumulated extensive State and Fed-
eral litigation experience representing 
a variety of clients working at the 
same firm in Tulsa of which he is a 
partner. 

Mr. Dowdell is a native Tulsan and 
has been extensively involved in the 

community, in addition to being widely 
recognized for his work on behalf of his 
clients. I received a number of letters 
from members of the legal community 
throughout Tulsa highlighting Mr. 
Dowdell’s work ethic, his character, 
and his abilities as an advocate for his 
clients. 

Mr. Dowdell already has experience 
as a mediator and arbitrator and has 
served as an adjunct settlement judge 
in the Northern District for the past 14 
years, which is the district for which 
he is nominated. He and his wife of 24 
years, Rochelle, like my wife and I, 
have four children, which I always re-
mind people is just the right amount. If 
you are ever going to have 20 kids and 
grandkids, you have to start with 4, 
and he understands that. 

Although it often seems as if I am on 
the opposite side of many of this ad-
ministration’s judicial nominees, I can 
say with confidence that this is not the 
case with Mr. Dowdell. Mr. Dowdell has 
the requisite experience and judicial 
temperament to make a fine judge in 
the Northern District of Oklahoma. 

I am particularly impressed with Mr. 
Dowdell’s commitment to ‘‘render deci-
sions fairly and impartially, applying 
the relevant law to the facts without 
bias or prejudgment,’’ to interpret a 
statute or constitutional provision in a 
case of first impression by first consid-
ering ‘‘the statutory text or provision 
in the context of its plain and ordinary 
meaning’’—that says a lot—and to not 
consult foreign law when interpreting 
the U.S. Constitution. Too often in this 
country we have judges applying their 
own meanings to the Constitution and 
to the laws passed by Congress or al-
lowing their own biases to affect their 
decisions. I can state confidently to my 
colleagues that Judge Dowdell will not 
be this type of a judge. 

In his Questions for the Record to the 
Senate Judiciary Committee, Mr. 
Dowdell has stated that he does not 
agree with the notion that the Con-
stitution is a ‘‘living’’ document that 
constantly evolves as society inter-
prets it. He further states that the 
‘‘Constitution changes only through 
the amendment process, as set forth in 
Article V of the Constitution.’’ That is 
refreshing. ‘‘A court’s job is to inter-
pret and apply the Constitution, not to 
add or amend the rights contained 
therein.’’ That is a quote by him. 

Based on these statements, I can say 
that Mr. Dowdell’s judicial philosophy 
is in keeping with the Framers and in 
lockstep with my own philosophy. My 
only wish is that we would get more of 
this type of judicial nominee from the 
administration. 

It is for these reasons that I support 
Mr. Dowdell’s confirmation to the U.S. 
District Court for the Northern Dis-
trict of Oklahoma, and I hope my col-
leagues will do the same. 

This vote should be coming up in 
about 10 minutes. I do encourage a 
positive vote on Mr. Dowdell. 

With that, I yield the floor. 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. ISAKSON. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

VOTE ON NOMINATION OF JOHN E. DOWDELL 
Under the previous order, the ques-

tion is, Will the Senate advise and con-
sent to the nomination of John E. 
Dowdell, of Oklahoma, to be United 
States District Judge for the Northern 
District of Oklahoma? 

Mr. ISAKSON. Madam President, I 
ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The clerk will call the roll. 
The bill clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from Hawaii (Mr. INOUYE), the 
Senator from New Jersey (Mr. LAUTEN-
BERG), the Senator from Missouri (Mrs. 
MCCASKILL), and the Senator from Ne-
braska (Mr. NELSON) are necessarily 
absent. 

Mr. KYL. The following Senator is 
necessarily absent: the Senator from 
Illinois (Mr. KIRK). 

The PRESIDING OFFICER (Mr. 
CASEY). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 95, 
nays 0, as follows: 

[Rollcall Vote No. 226 Ex.] 
YEAS—95 

Akaka 
Alexander 
Ayotte 
Barrasso 
Baucus 
Begich 
Bennet 
Bingaman 
Blumenthal 
Blunt 
Boozman 
Boxer 
Brown (MA) 
Brown (OH) 
Burr 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 
Coats 
Coburn 
Cochran 
Collins 
Conrad 
Coons 
Corker 
Cornyn 
Crapo 
DeMint 
Durbin 
Enzi 

Feinstein 
Franken 
Gillibrand 
Graham 
Grassley 
Hagan 
Harkin 
Hatch 
Heller 
Hoeven 
Hutchison 
Inhofe 
Isakson 
Johanns 
Johnson (SD) 
Johnson (WI) 
Kerry 
Klobuchar 
Kohl 
Kyl 
Landrieu 
Leahy 
Lee 
Levin 
Lieberman 
Lugar 
Manchin 
McCain 
McConnell 
Menendez 
Merkley 
Mikulski 

Moran 
Murkowski 
Murray 
Nelson (FL) 
Paul 
Portman 
Pryor 
Reed 
Reid 
Risch 
Roberts 
Rockefeller 
Rubio 
Sanders 
Schumer 
Sessions 
Shaheen 
Shelby 
Snowe 
Stabenow 
Tester 
Thune 
Toomey 
Udall (CO) 
Udall (NM) 
Vitter 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NOT VOTING—5 

Inouye 
Kirk 

Lautenberg 
McCaskill 

Nelson (NE) 

The nomination was confirmed. 
VOTE ON NOMINATION OF JESUS G. BERNAL 
The PRESIDING OFFICER. Under 

the previous order, the question is, Will 
the Senate advise and consent to the 
nomination of Jesus G. Bernal, of Cali-
fornia, to be United States District 
Judge for the Central District of Cali-
fornia? 

VerDate Mar 15 2010 02:42 Dec 12, 2012 Jkt 029060 PO 00000 Frm 00026 Fmt 4624 Sfmt 0634 E:\CR\FM\G11DE6.053 S11DEPT1sm
ar

tin
ez

 o
n 

D
S

K
6T

P
T

V
N

1P
R

O
D

 w
ith

 



CONGRESSIONAL RECORD — SENATE S7737 December 11, 2012 
The nomination was confirmed. 
The PRESIDING OFFICER. Under 

the previous order, the motions to re-
consider are considered made and laid 
upon the table. 

The President will be immediately 
notified of the Senate’s action. 

f 

LEGISLATIVE SESSION 

The PRESIDING OFFICER. The Sen-
ate will resume legislative session. 

f 

TRANSACTION ACCOUNT GUAR-
ANTEE PROGRAM EXTENSION 
ACT—Continued 

Mr. COONS. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. GRASSLEY. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

BUSH TAX CUTS 
Mr. GRASSLEY. Mr. President, we 

have been hearing a lot about the so- 
called Bush tax cuts from my col-
leagues on the other side of the aisle. 
Given the rhetoric being used by some 
on the other side to describe this tax 
relief, I would like to take this time to 
correct the record. 

But, first, during this talk about the 
fiscal cliff and about the tax cuts that 
sunset at the end of the year, all we 
have been hearing since the election is, 
What are we going to do about taxes? 
That is very significant as a result of 
the last election because I think it is a 
foregone conclusion there is going to 
be more revenue raised. 

But if we raise the amount of revenue 
the President wants raised, and raise it 
from the 2 percent he wants to raise it 
from—the wealthy—that is only going 
to run the government for 8 days. So 
what will we do the other 357 days or, 
if we look at the deficit, it will only 
take care of 7 percent of the trillion- 
plus deficit we have every year. What 
about the other 93 percent? 

So the point is that we can talk 
about taxes and taxes and taxes, but it 
is not going to solve the fiscal prob-
lems facing our Nation. We don’t have 
a taxing problem, we have a spending 
problem. So we should have been 
spending the last 3 weeks talking about 
how we are going to take care of the 
other 93 percent of the problem. The 
President should have declared victory 
3 weeks ago, and we wouldn’t have had 
all this lost time between now and 
right after the election. 

But I said I wanted to set the record 
straight. This tax relief of 2001 and 2003 
reduced the tax burden for virtually 
every tax-paying American. It did this 
through across-the-board tax rate re-
ductions, marriage penalty relief, and 
enhancing certain tax provisions for 
hard-working families, such as dou-
bling the child tax credit. 

Since the passage of this tax relief, 
there has been a concerted effort by my 
colleagues on the other side of the aisle 
to distort the truth about the present 
tax policy of the Federal Government. 
That tax policy has been in place for 
the last 12 years now. They have at-
tempted to distort the truth behind its 
bipartisan support, its benefits to low- 
and middle-income Americans, and its 
fiscal and economic impact. 

As one of the architects of the 2001 
and 2003 tax legislation, I come to the 
floor to correct what I believe have be-
come three common myths about this 
tax relief. The first myth is that this 
tax relief was a partisan Republican 
product. The second is that the tax re-
lief was a giveaway to the wealthy. 
And the third is that the tax relief is a 
primary source of our current fiscal 
and economic problems. 

First things first. We often hear the 
other side divisively refer to this tax 
relief as the Bush tax cuts. Given the 
rhetoric on the other side, one would 
think all this tax relief was forced 
through along party-line votes. The 
record proves otherwise. The con-
ference report to the Economic Growth 
and Tax Reconciliation Act of 2001 
passed the Senate by a vote of 58 to 33. 
In all, 12 Democrats voted for this leg-
islation. Senator Jeffords, who later 
caucused with the Democrats, also 
voted for it. 

As far as major pieces of legislation 
goes, it is difficult to find such major 
legislation passed with such broad sup-
port since there has been Democratic 
control of both the Senate and the 
White House. The President’s 2009 
stimulus bill, as an example, only had 
the support of three Republicans, as 
well as the Dodd-Frank bill. Of course, 
there is the health care bill, the Presi-
dent’s signature legislation, which 
passed with no Republican votes. 

Moreover, all the 2001 and 2003 tax re-
lief was extended in 2010, just 2 years 
ago, with strong bipartisan support, 
and signed into law by this President. 
At that time—2 years ago—the Senate 
vote tally was 81 to 19. Now, under-
stand, that has to be considered over-
whelmingly bipartisan. So just 2 years 
ago we had overwhelming bipartisan 
support for the Bush tax cuts. Yet 
somehow this is a partisan measure we 
are dealing with. Given this record, in-
stead of calling it the Bush tax cuts, as 
they are called, we really should be 
calling it the bipartisan tax relief. 

I now would like to turn to the other 
side’s criticism of the bipartisan tax 
relief or, as they say, tax cuts for the 
wealthy or another way they say it is 
it is a giveaway to the rich. This rhet-
oric demonstrates the difference in phi-
losophy between this Senator and my 
Democratic colleagues. 

First of all, a reduction in tax rates 
is not a giveaway to anyone. The in-
come a taxpayer earns belongs to that 
taxpayer. It is not a pittance the tax-
payer may keep based upon the good 
graces of our government. The burden 
should not be on the taxpayer to jus-

tify keeping their income. Instead, it 
should be on us in Washington to jus-
tify taking more away from them. 

Secondly, there is a tendency on the 
other side to view everything as a zero 
sum game. In their minds, if someone 
has more, it means someone else will 
have less. So I would like to quote Ron-
ald Reagan as the best example of this 
attitude when he said too many people 
in Washington ‘‘can’t see a fat man 
standing beside a thin one without 
coming to the conclusion that the fat 
man got that way by taking advantage 
of the thin one.’’ 

I believe this is what is driving the 
animus against the so-called wealthy 
on the other side. They are under the 
impression the wealthy got rich at the 
expense of someone less fortunate. 

The problem with this view is that in 
a free economy goods and services are 
transferred through voluntary ex-
changes. Both parties are better off as 
a result of this exchange; otherwise, it 
wouldn’t occur. Moreover, wealth is 
not static. It can be both created as 
well as destroyed. 

At worst, the government is a de-
stroyer of wealth. At best, the govern-
ment is a redistributor of wealth. It is 
through the force of government the 
zero sum exchanges occur. It is the pri-
vate sector that creates wealth 
through innovation and providing the 
goods and services we need and want. 

The leadership of the other side has 
become fixated on redistributing the 
existing economic pie. I believe the 
better policy is to increase the size of 
the pie. When this occurs, no one is 
made better off at the expense of any-
one else. 

The constant rhetoric of pitting 
American against American based upon 
economic status is not constructive. It 
also has not been constructive to ac-
cuse those of us who support the 
present tax policy for all Americans as 
agents of the rich. And I will soon get 
into discussing why that isn’t true, as 
a result of the 2001 and 2003 tax bills. 

I do not support tax cuts for the 
wealthy for the purpose of wealth re-
distribution. I support progrowth poli-
cies to increase the size of the eco-
nomic pie. Free market, progrowth 
policies are the only proven way to im-
prove the well-being of everybody. 

My objection to the other side’s char-
acterization of the bipartisan tax relief 
is not only a philosophical one, but it 
is a factual one. The truth is that the 
bipartisan tax relief that was voted on 
in 2001 made the Tax Code more pro-
gressive, not less. With all the rhetoric 
around here over the last 5 or 6 years, 
nobody believes that, so I have a chart 
to show that. 

Since its implementation, the share 
of the tax burden paid by the top 20 
percent has increased. Conversely, the 
bottom 80 percent has seen its share of 
tax burden decrease. Additionally, the 
percentage reduction in average tax 
rates between 2000 and 2007 was the 
largest for the lowest income groups. 

As you can see from this chart, there 
is a general trend downward from the 
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